OCEAN HIGHWAY & PORT AUTHORITY
NASSAU COUNTY
County Commission Chambers
James S. Page Government Complex
96136 Nassau Place, Yulee FL 32097

EMERGENCY SPECIAL MEETING AGENDA
Tuesday, November 30, 2021
6:00 PM
6:00 PM – Meeting Call to Order
Invocation
Pledge of Allegiance
Roll Call: Miriam Hill, District 1; Danny Fullwood, District 2, Scott Hanna, District 3; Carrol
Franklin, District 4; Mike Cole, District 5
1. Comments - Audience (Comments submitted prior to the meeting)
2. Ronald (Chip) Ross v. Nassau Terminals, LLC, et al., Case No. 2021-CA-00164,
Division B, Circuit Court, Fourth Judicial Circuit, Nassau County, Florida
3. Customs House repairs
4. Additional meetings
Adjourn
If a person decides to appeal any decision made by the board, agency, or commission with respect to any matter considered at such meeting or hearing, he or she
will need a record of the proceedings, and that, for such purpose, he or she may need to ensure that a verbatim record of the proceedings is made, which record
includes the testimony and evidence upon which the appeal is to be based. Fla. Stat. § 286.0105.

Pursuant to Executive Order No. 20-69, issued by the Office of Governor Ron DeSantis on March 20, 2020, municipalities may conduct meetings
of their governing boards without having a quorum of its members present physically or at any specific location, and utilizing communications
media technology such as telephonic or video conferencing, as provided by Section 120.54(5)(b)2, Florida Statutes.

1

IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
NASSAU COUNTY, FLORIDA
CASE NO.: 2021-CA-164
DIVISION:

RONALD [CHIP] ROSS,
Plaintiff,
vs.
OCEAN HIGHWAY PORT AUTHORITY,
DANNY FULLWOOD, in his official
capacity of Chairman OHPA, and NASSAU
TERMINALS, LLC,
Defendants.
__________________________________/

ALTERNATIVE WRIT IN MANDAMUS
This cause is before the Court upon the Petition for Writ of Mandamus submitted by
Petitioner, Ronald (Chip) Ross. Petitioner has filed a Petition for Writ of Mandamus (“Petition”),
to direct the Chairman of the Ocean Highway and Port Authority and Nassau Terminals, LLC, the
Port Operator, to produce certain records for inspection and copying. This Court has jurisdiction
pursuant to Section 26.012, Florida Statutes, and Rule 1.630, Florida Rules of Civil Procedure.
Upon review of the Petition 1, this Court finds it demonstrates a preliminary basis for relief
for requiring the Ocean Highway and Port Authority and Nassau Terminals, LLC to produce 2
(“Request #6”):
All documents relating to new or additional revenue streams referred to in Section
6.10 of the Operating Agreement.

This Court’s Order Granting, in Part, Defendant Nassau Terminals, LLC’s Motion for Reconsideration After
Disqualification vacates the prior Writ of Mandamus which was entered to enforce the Petition.
2
This Court’s Order Granting, in Part, Defendant Nassau Terminals, LLC’s Motion for Reconsideration After
Disqualification adjudicates that the parties have stipulated that all other records requests included in the Petition not
herein listed have been satisfied by Defendants.
1

This Court finds that the Petition demonstrates that there is no other available remedy at law with
respect to Request #6. It is, therefore:
ORDERED AND ADJUDGED, in accordance with Rules 1.630(d) and (e), Florida Rules
of Civil Procedure, that Defendant Nassau Terminals, LLC shall respond as provided in Rule
1.140, Florida Rules of Civil Procedure within twenty (20) days. After Nassau Terminals, LLC
files its response in accordance with Rule 1.140, Florida Rules of Civil Procedure, Defendant
Ocean Highway Port Authority shall respond to the Petition within twenty (20) days as provided
in Rule 1.140, Florida Rules of Civil Procedure. Thereafter, this matter shall proceed like all other
cases governed by the Florida Rules of Civil Procedure.
DONE AND ORDERED in Chambers at Fernandina Beach, Nassau County, Florida, on
November __, 2021.
__________________________________________
JAMES H. DANIEL, Circuit Judge

Copies to:
All parties listed for service in the Court’s e-portal
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Austin B. Calhoun*
Partner

acalhoun@jimersonfirm.com
*Certified General Contractor
CGC 1520831

November 19, 2021
VIA EMAIL
(JPrather@coj.net)
The Honorable James H. Daniel
Robert M. Foster Justice Center
76347 Veterans Way
Yulee, FL 32097
Re:

Ronald [Chip] Ross v. Nassau Terminals, LLC, et al.
Case No. 2021-CA-164

Dear Judge Daniel:
This letter and enclosed proposed Orders are sent on behalf of Nassau Terminals, LLC
(“NT”) to effectuate what was discussed during the hearing on NT’s Motion for Reconsideration
After Disqualification held on November 16, 2021 in the above-referenced matter (“Hearing”).
To provide a brief summary of the Hearing, it was discussed that all records requests in
the Writ of Mandamus, except request #61, should remain disposed of in recognition of NT’s and
the Ocean Highway and Port Authority’s (“OHPA”) satisfaction of said records requests and do
not need to be reconsidered. Only request #6 needs to be reconsidered. In addition, your Honor
vacated the following:





Order After in Camera Inspection of Records (Doc. #63).
Order of Civil Contempt and Amended Order to Show Cause Directed to Chris Ragucci
and Nassau Terminals, LLC (Doc. #57).
Order to Show Cause Directed to Chris Ragucci and Nassau Terminals, LLC entered on
July 28, 2021 (Doc. #43).
Pronouncements made during the Hearings held on July 23, 2021 and August 2, 2021,
but not sworn testimony.

During the Hearing, your Honor was hesitant to vacate the entire Writ of Mandamus, in
order to maintain a record regarding the prior adjudication and the parties’ agreement that all
requests save request #6 have been satisfied as required. Though, it was recognized that the Writ
contained findings that were problematic, as they could have unforeseen collateral consequences
and were unnecessary to accomplish the essence of your Honor’s ruling (to maintain a record of
satisfaction on the requests which the parties agree have been resolved). Two general goals
emerged from the discussion: (1) preserve sufficient rulings to avoid the need to re-litigate the
satisfied requests while not hindering the parties’ ability to retry the issues left for
1

During the Hearing, the term “request #5” was used to describe the outstanding records request that has not be
satisfied. However, in the original Petition for Writ of Mandamus, that outstanding request #5 was labeled as request
#6. To avoid confusion and because the Petition for Writ of Mandamus is the operative filing, the outstanding
request will be referred to as “request #6”.
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The Honorable James H. Daniel
November 19, 2021
Page |2
reconsideration, and (2) remove all inappropriate findings of fact or legal rulings that could
create potential, unforeseen ramifications beyond this simple public records request lawsuit. To
that end, your Honor invited NT to suggest portions of the Writ of Mandamus which should be
stricken to achieve those goals.
With this letter, NT identifies portions of the Writ of Mandamus that should be stricken,
but also suggests to your Honor that such a solution may be ultimately unworkable. Striking
portions of the Writ of Mandamus to accomplish the two goals mentioned above weaves the Writ
of Mandamus into a confusing judgment, and if left on the record would likely only create
further ambiguity and risk of error. Nevertheless, as instructed, NT’s suggestions for the portions
of the Writ of Mandamus that should be stricken are attached as Exhibit A, and a highlighted
copy of the Writ of Mandamus showing the sections suggested to be stricken is attached as
Exhibit B for your convenience. However, NT also suggests a better solution by way of the
enclosed Proposed Orders, attached as Exhibit C and Exhibit D.
To execute the spirit of your Honor’s ruling, solidify this record for future proceedings,
and avoid potential ambiguity NT suggests your Honor enter the two enclosed Proposed Orders
(Exhibits C and D herein) instead of engaging in piecemeal striking of the Writ of Mandamus.
The Proposed Orders would accomplish the following:
1. Vacate the Orders which followed the Writ of Mandamus (listed in bullet points on page
above),
2. Strike, in the entirety, the transcripts related to Hearings held on July 23, 2021 and
August 2, 2021,
3. Enter a stipulation by the parties that NT and OHPA have satisfied all records requests
other than request #6 from the Petition for Writ of Mandamus,
4. Vacate the Writ of Mandamus in its entirety, and
5. Reset the case with an Alternative Writ in Mandamus to require NT and OHPA to
proceed on the Petition for Writ of Mandamus with respect to only request #6, in
accordance with the Florida Rules of Civil Procedure.
The Proposed Orders would be more advantageous to striking only portions of the Writ
of Mandamus for many reasons. First, entering the Alterative Writ in Mandamus with respect to
request #6 is necessary to comply with the Florida Rules of Civil Procedure2 and will be the
operative pleading from which the parties proceed with respect to request #6. Second, the
Proposed Orders vacate the Writ of Mandamus to ensure that an amended, partially stricken Writ
of Mandamus could not be construed as a final judgment impairing the parties’ rights to appeal.
Third, the Proposed Orders are cleaner and less inviting of error as the parties will not have to
parse through the stricken and remaining findings in the Writ of Mandamus to determine the law
of the case. Imagine having to flip back and forth between Orders, the Writ, and Transcripts to
piece together what remains and how they read after identifying what was stricken, and whether
2
Miami-Dade County Bd. of County Com’rs v. An Accountable Maimi-Dade, 208 So. 3d 724, 733 (Fla. 3d DCA
2016). Indeed, proceeding in the absence of an Alterative Writ in Mandamus under Rule 1.630, Florida Rules of
Civil Procedure is what enabled the procedural mishaps that necessitated NT’s Motion to Reconsider After
Disqualification. An “Order to Show Cause” in response to a Petition is a creature of the Appellate Rules, and does
not comport with the Civil Rules of Procedure.
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the findings and rulings read in a logical way after portions are excised. Fourth, vacating the
entire Writ of Mandamus would altogether avoid the potential that any findings left remaining
could be perceived as unfairly prejudicial. Fifth, and finally, the Proposed Orders ensure that
once a final adjudication is reached, it cannot be said that any adjudication was made while
improperly applying the Florida Rules of Appellate Procedure.
Furthermore, the entirety of the Transcripts should be stricken for reasons similar to why
the Writ of Mandamus should be stricken in its entirety. Once the Prior Judge’s pronouncements
are stricken, the remaining testimony may not logically align in the context of the narrative.
Without the benefit of the full context of preceding and subsequent pronouncements in the
transcript, the progression of testimony may be too broken and erratic. The process of properly
excising the transcripts is ripe for ambiguity and error.
NT invites your Honor to review how much of the Writ of Mandamus would be stricken
to effectuate your Honor’s intention of leaving the Writ of Mandamus in place while resetting
this case to the pleading phase with respect to request #6. Unfortunately, leaving the Writ of
Mandamus, Transcripts, and other record filings intact creates a procedural posture that may be
untenable. NT respectfully requests your Honor enter the proposed Orders.
Please do not hesitate to contact me should you have any questions or concerns.
Respectfully,

Austin B. Calhoun
ABC/sjs
Enclosures:

cc:

NT’s Suggested Portions of Writ of Mandamus to be Stricken
Highlighted Writ of Mandamus, showing portions to be stricken
Proposed Order Granting, in Part, Defendant Nassau Terminals, LLC’s Motion
for Reconsideration After Disqualification
Proposed Alterative Writ in Mandamus

Chip Ross (via email w/ enclosures)
Charles B. Jimerson, Esq. (via email w/enclosures)
Robert A. Heekin, Jr., Esq. (via email w/enclosures)
Patrick W. Krechowski, Esq. (via email w/enclosures)
File
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Exhibit
“A”

NT’s Suggested Portions of Writ of Mandamus to be Stricken
1.

Page 1:
“Fortunately, the parties stipulated to the entry of numerous exhibits and their positions
that were set forth in the Petition and Responses and these were incorporated into their
testimony and/or adopted by the parties in open court.”
Reason: The accelerated nature of these proceedings encouraged stipulations which were
made in violation of NT’s due process rights, and the exhibits and positions are not
necessary for the adjudication of the satisfied requests.

2.

Page 2:
“that have not been produced or made available for inspection and copying:”
Reason: Other than request #61, all requested records have been produced.

3.

Page 2:
“OHPA’s position is that it provided all responsive records within its possession
and requested the Port Operator, Nassau Terminals, to do the same, within a reasonable
amount of time, but the undisputed records is that it has not. This case turns on whether the
Port Operator, Nassau Terminals, LLC, which is operating the Port on behalf of the Ocean
Highway Port Authority, is subject to the Public Records Act.”
Reason: Other than request #6, all requested records have been produced.

4.

Page 3:
“including loading, unloading, transferring, storing and handling cargo in, out, and through
the Port.”
Reason: The passage above renders a factual finding of the scope of the Operating
Agreement. Interpretation of and commentary on the Operating Agreement is unnecessary
to resolve this Chapter 119 public records dispute and could have unforeseeable impacts
extending beyond this dispute.

5.

Pages 4-5:
“OHPA raises as another defense that Nassau Terminals, LLC agreed to subject
itself to Chapter 119, Florida Statutes (Florida Laws of Public Records) and to provide

1

During the Hearing, the term “request #5” was used to describe the outstanding records request that has not be
satisfied. However, in the original Petition for Writ of Mandamus, that outstanding request #5 was labeled as request
#6. To avoid confusion and because the Petition for Writ of Mandamus is the operative filing, the outstanding request
will be referred to as “request #6”.
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OHPA with records upon request. Pursuant to the Operating Agreement, Nassau
Terminals, as a “Contractor” acting on behalf of OHPA, understood and explicitly agreed
that it is subject to and must comply with the Florida Public Records Law. Specifically,
section 8.3 of the Operating Agreement states, in part, the following:
Section 8.3 PUBLIC RECORDS: PUBLIC RECORDS COMPLIANCE
a. OPERATOR as an independent contractor is required to comply with public
records laws and specifically to:
1.
Keep and maintain public records required by OHPA as the public agency
to perform the services for OHPA;
2.
Upon request from the public agency’s custodian of public records provide
the public agency with a copy of the requested records or allow the records to be inspected
or copied within a reasonable time at a cost that does not exceed the cost provided in
Chapter 119 Florida Statutes or as otherwise provided by law; …
See Petition, Exhibit 2.
By entering into the Operating Agreement, both defendants took the position that
Nassau Terminals was subject to Chapter 119 of the Florida Statutes. See State v. Palmore,
510 So. 2d 1152, 1153 (Fla. 3d DCA 1987) (“Palmore expressly manifested his belief in
the truth of the statements contained in the motion to dismiss, thereby adopting those
statements as his own). The fact that a writing is made pursuant to a statute does not
preclude its use as an admission. Indeed, Section 119.0701, was amended such that after
July 1, 2016, contracts such as the operating agreement contain language that mandates
that the subcontractor is required to comply with the Public Records Act and as in this case,
provide documents as required by the Act. Counsel for Nassau Terminals sought to
distinguish this statutory change by referring to several cases that predated its adoption,
but had no authority for the Court to disregard statutory authority. In sum, Nassau
Terminals seeks to disavow this contractual term without any authority for doing so. It
would appear that Petitioner would be a third party beneficiary to this contractual term in
any event.
To make matters worse, OHPA request Nassau Terminals respond to Petitioner’s
requests multiple times. Nassau Terminals is obligated by statute and by contract to
respond to Petitioner’s request.”
Reason: The passage above renders a factual finding and legal conclusion regarding the
scope of the Operating Agreement. Interpretation of and commentary on the Operating
Agreement is unnecessary to resolve this Chapter 119 public records dispute and could
have unforeseeable impacts extending beyond this dispute.
6.

Pages 5-6:
“On April 14, 2021, nearly four months after OHPA initially requested Nassau
Terminals respond to Petitioner’s requests, Nassau Terminals asserted in a letter that it is a
private entity not subject to the Florida Public Records Law. See Exhibit ‘M’. Interestingly,
Section 287.058(1)(c), Florida Statutes, provides, with limited exceptions, that every

4856-4857-8308, v. 1
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procurement for contracted services by a state agency be evidenced by a written agreement
containing a provision allowing unilateral cancellation by the agency for the contractor’s
refusal to allow public access to ‘all documents, papers, letters, or other material made or
received by the contractor in conjunction with the contract, unless the records are exempt’
from disclosure.
On May 4, 2021, OHPA, through its current attorney Patrick Krechowski, reminded
Nassau Terminals of its contractual obligation to comply with the Florida Public Records
Law and again requested that Nassau Terminals perform pursuant to the Operating
Agreement and produce all records responsive to Petitioner’s requests.”
Reason: The passage above renders a factual finding of the scope of the Operating
Agreement. Interpretation of and commentary on the Operating Agreement is unnecessary
to resolve this Chapter 119 public records dispute and could have unforeseeable impacts
extending beyond this dispute.
Additionally, other than request #6, all requested records have been produced.
7.

Pages 10-11:
“Assuming arguendo that Nassau Terminals is not subject to the Public Records
Act by simply entering into the contract Nassau Terminals signed, the Court will look at
two longstanding tests that predated the 2016 legislative change. Much of the settled law
is set forth in the Government-In-The-Sunshine Manual, 2021 edition, prepared by the
Office of the Attorney General. As set forth therein ‘Courts have relied on ‘two general
sets of circumstances’ in determining when a private entity is ‘acting on behalf of’ a public
agency and must therefore produce its records under Ch. 119. F.S.’ See B&S Utilities, Inc.
v. Baskerville-Donovan, Inc., 988 So. 2d 17 (Fla. 1st DCA 2008), review denied, 4 So. 3d
1220 (Fla. 2009).
The Respondent, Nassau Terminals, spends much time in its Response focusing on
the “Totality of Factors” test. For the reasons testified to by the Petitioner, the Court finds
that the following facts in evidence establish that Nassau Terminals is also subject to the
providing record under this analysis. To begin with, OHPA does no significant work
outside managing the Port of Fernandina Beach, which it owns, and it has delegated the
operating of the Port to Nassau Terminals. Nassau Terminals, in turn, pays OHPA in excess
of 95 percent of OHPA’s income. OHPA and Nassau Terminals have a ‘symbiotic’
relationship in that they both work hand in hand to apply for, receive, and manage the fruits
of millions of dollars in federal and state grants. Nassau Terminals’ activity is primarily
conducted on the Port’s 25 acres, owned by OHPA, for which Nassau Terminals received
approximately 65 percent of its income. The contracted services are an ‘integral part’ of
OHPA’s decision making process as Mr. Ragucci works hand in hand with OHPA’s Board
at OHPA’s Board meetings. Nassau Terminals is a private entity performing the
governmental function of operating a port, including all of the cargo and storage services
required by port operation, Nassau Terminals has ‘stepped into the shoes’ of OHPA in
running the Port. Pursuant to the Operating Agreement, OHPA’s Board provides some

4856-4857-8308, v. 1
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oversight of the actions of Nassau Terminals. Lastly, OHPA has a significant financial
interest in the success of the private entity, Nassau Terminals, because OHPA receives 95
percent plus of its funds from Nassau Terminals’ port operations.”
Reason: The passage above renders a factual finding of the scope of the Operating
Agreement. Interpretation of and commentary on the Operating Agreement is unnecessary
to resolve this Chapter 119 public records dispute and could have unforeseeable impacts
extending beyond this dispute.
Additionally, other than request #6, all requested records have been produced.
8.

Pages 12-13:
“Nassau Terminals seeks refuge in the fact that OHPA has not delegated every
function to it. However, there is authority that a private company operating a portion of an
agency is still subject to the Public Records Act. See Booksmart Enterprises, Inc. v. Barnes
& Noble College Bookstores, Inc., 718 So. 2d 227 (Fla. 3d DCA 1998), review denied, 729
So. 2d 389 (Fla. 1999) (private company operating a campus bookstore pursuant to a
contract with a state university is the custodian of public records made or received by the
store in connections with university business.”
Reason: The passage above renders a factual finding of the scope of the Operating
Agreement. Interpretation of and commentary on the Operating Agreement is unnecessary
to resolve this Chapter 119 public records dispute and could have unforeseeable impacts
extending beyond this dispute.

9.

Page 14:
“(5) All documents relating to new or additional revenue streams referred to in Section
6.10 of the Operating Agreement.”
Reason: Other than request #6, all requested records have been produced. Request #6
should be adjudicated by an Alternative Writ in Mandamus in accordance with the Florida
Rules of Civil Procedure and not by the subject Writ of Mandamus.

10.

Pages 14-15:
“The Court finds on its own motion that the defenses raised by Nassau Terminals
are not colorable, particularly the contractual language and the delegation test defenses.
These defenses were not supported by the material facts necessary to establish the defense
or would not be supported by the application of then-existing law to those material facts.
The Court reserves ruling on what sanctions should be awarded to the other parties,
including attorney’s fees to OHPA, shifting costs back to Nassau Terminals for copies or
work performed by it to obtain the documents that would otherwise be required to be paid
by the Petitioner, court costs and expenses to the Petitioner, and any other relief that could

4856-4857-8308, v. 1
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be awarded under Section 57.105(2) of the Florida Statutes. The parties are directed to
mediate these issues within thirty days.”
Reason: Other than request #6, all requested records have been produced.
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Exhibit
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
NASSAU COUNTY, FLORIDA
CASE NO.: 2021-CA-164
DIVISION:
RONALD [CHIP] ROSS,
Plaintiff,
vs.
OCEAN HIGHWAY PORT AUTHORITY,
DANNY FULLWOOD, in his official
capacity of Chairman OHPA, and NASSAU
TERMINALS, LLC,
Defendants.
__________________________________/
ORDER GRANTING IN PART DEFENDANT NASSAU TERMINALS, LLC’S MOTION
FOR RECONSIDERATION
This cause came before the Court on November 16, 2021 upon Defendant Nassau
Terminals, LLC’s Motion for Reconsideration. The Court, having reviewed the Motion, the
argument of the parties, and being otherwise fully advised in the premises, it is therefore:
ORDERED AND ADJUDGED:
1.

Defendant’s Motion for Reconsideration is GRANTED IN PART.

2.

The Order After in Camera Inspection of Records (Doc. #63) is VACATED.

3.

The Order of Civil Contempt and Amended Order to Show Cause Directed to Chris

Ragucci and Nassau Terminals, LLC (Doc. #57) is VACATED.
4.

The Order to Show Cause Directed to Chris Ragucci and Nassau Terminals, LLC

(Doc. #43) is VACATED.
5.

The transcript of the hearing on the Order to Show Cause Directed to Chris Ragucci

and Nassau Terminals, LLC held on August 2, 2021 is STRICKEN in its entirety.

6.

The Writ of Mandamus (Doc. #37) is VACATED.

7.

The transcript of the trial on the Petition for Writ of Mandamus held on July 23,

2021 is STRICKEN in its entirety.
8.

The Court shall enter an Alternative Writ in Mandamus, pursuant to Florida Rules

of Civil Procedure 1.630, requiring Defendants to respond to the Petition for Writ of Mandamus
(Doc. #7) only as it relates to Petitioner’s request for “All documents relating to new or additional
revenue streams referred to in Section 6.10 of the Operating Agreement.”
9.

The parties stipulate that all other records requests in the Petition for Writ of

Mandamus (Doc. #7) have been satisfied by Defendants.
10.

The Court reserves ruling on the entitlement to and amount of taxable costs to be

awarded to Petitioner.
DONE AND ORDERED in Chambers at Fernandina Beach, Nassau County, Florida, on
November __, 2021.
__________________________________________
JAMES H. DANIEL, Circuit Judge
Copies to:
All parties listed for service in the Court’s e-portal
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Exhibit
“D”

IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
NASSAU COUNTY, FLORIDA
CASE NO.: 2021-CA-164
DIVISION:
RONALD [CHIP] ROSS,
Plaintiff,
vs.
OCEAN HIGHWAY PORT AUTHORITY,
DANNY FULLWOOD, in his official
capacity of Chairman OHPA, and NASSAU
TERMINALS, LLC,
Defendants.
__________________________________/
ALTERNATIVE WRIT IN MANDAMUS
This cause is before the Court upon the Petition for Writ of Mandamus submitted by
Petitioner, Ronald (Chip) Ross. Petitioner has filed a Petition for Writ of Mandamus (“Petition”),
to direct the Chairman of the Ocean Highway and Port Authority and Nassau Terminals, LLC, the
Port Operator, to produce certain records for inspection and copying. This Court has jurisdiction
pursuant to Section 26.012, Florida Statutes, and Rule 1.630, Florida Rules of Civil Procedure.
Upon review of the Petition1, this Court finds it demonstrates a preliminary basis for relief
for requiring the Ocean Highway and Port Authority and Nassau Terminals, LLC to produce2
(“Request #6”):
All documents relating to new or additional revenue streams referred to in Section
6.10 of the Operating Agreement.

1

This Court’s Order Granting, in Part, Defendant Nassau Terminals, LLC’s Motion for Reconsideration After
Disqualification vacates the prior Writ of Mandamus which was entered to enforce the Petition.
2
This Court’s Order Granting, in Part, Defendant Nassau Terminals, LLC’s Motion for Reconsideration After
Disqualification adjudicates that the parties have stipulated that all other records requests included in the Petition not
herein listed have been satisfied by Defendants.

This Court finds that the Petition demonstrates that there is no other available remedy at law with
respect to Request #6. It is, therefore:
ORDERED AND ADJUDGED, in accordance with Rules 1.630(d) and (e), Florida Rules
of Civil Procedure, that Defendant Nassau Terminals, LLC shall respond as provided in Rule
1.140, Florida Rules of Civil Procedure within twenty (20) days. After Nassau Terminals, LLC
files its response in accordance with Rule 1.140, Florida Rules of Civil Procedure, Defendant
Ocean Highway Port Authority shall respond to the Petition within twenty (20) days as provided
in Rule 1.140, Florida Rules of Civil Procedure. Thereafter, this matter shall proceed like all other
cases governed by the Florida Rules of Civil Procedure.
DONE AND ORDERED in Chambers at Fernandina Beach, Nassau County, Florida, on
November __, 2021.
__________________________________________
JAMES H. DANIEL, Circuit Judge
Copies to:
All parties listed for service in the Court’s e-portal
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
NASSAU COUNTY, FLORIDA
CASE NO.: 2021-CA-164
DIVISION: B

RONALD [CHIP] ROSS,
Plaintiff,
vs.
OCEAN HIGHWAY PORT AUTHORITY,
DANNY FULLWOOD, in his official
capacity of Chairman OHPA, and
NASSAU TERMINALS, LLC,
Defendants.
__________________________________/

ORDER GRANTING, IN PART, RESPONDENT’S MOTION FOR
RECONSIDERATION AFTER DISQUALIFICATION
Following disqualification of the former judge presiding over this case, Respondent,
NASSAU TERMINALS, LLC., has moved pursuant to Fla. R. Jud. Admin., 2.330(c), to request
this court to enter an order vacating the Writ of Mandamus; vacating the Amended Order Setting
Case for Accelerated Non-Jury Civil Trial; vacating the Order of Civil Contempt and Amended
Order to Show Cause Dated; vacating the Order After In Camera Inspection; and striking
transcripts from the July 23, 2021 hearing on the petition for mandamus. After reviewing the
submissions of the parties and hearing argument from all sides, Respondent’s motion is granted,
in part, to the extent that portions of the Writ of Mandamus detailed below should be vacated, as
well as the Order of Civil Contempt, the Order After In Camera Inspection, and portions of the
July 23, 2021 transcript involving oral pronouncements of court orders similar to those written
orders vacated herein.
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Upon a motion for reconsideration filed under rule 2.330(c), the successor judge can
“determine on the record whether reconsideration of a motion should occur, and as to those
motions, the court may wish to set a hearing and conduct further proceedings.” Rath v. Network
Marketing, L.C., 944 So. 2d 485, 487 (Fla. 4th DCA 2006). To evaluate a motion to reconsider,
“the successor judge must consider whether the rulings work an injustice on the party as well as
the effect of reconsideration of a multitude of rulings on the administration of justice. The purpose
of reconsideration is to remove the taint of prejudice where rulings might be perceived as so
tainted.” Id. However, “[i]t should not be used merely to obtain ‘a second bite at the apple’ with
respect to prior judicial rulings.” Ognenovic v. David J. Giannone, Inc., 184 So.3d 1135, 1137
(Fla. 4th DCA 2015).
In this case, Petitioner provided a public records request asking for ten specific items.
During the hearing on whether to issue the writ of mandamus, Respondent conceded that it was
subject to the public records law for the public work it performed and that Petitioner was entitled
to requested items one through eight. Respondent also pointed out that items nine and ten were
available online. Petitioner confirmed that he received all requested documents to his satisfaction
except for the fifth requested item which sought documents “relating to new or additional revenue
referred to in Section 6.10 of the Operating Agreement.” Therefore, the need to relitigate the entire
petition for mandamus is not present and there is no taint of prejudice or injustice as to the
remaining nine requested items.

A trial is only required to determine whether Respondent has

complied with the request for the fifth item as required by law.
However, the court made certain findings in the Writ of Mandamus that must removed
and/or vacated from the order. First, on page five (5) of the order, the court stated “It would appear
that Petitioner would be a third party beneficiary to [the Public Records Compliance provision
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found at Section 8.3 of the contract between Respondent and OHPA] in any event.” That is a
contested matter which, candidly, may not be relevant for purposes of whether Respondent must
honor Petitioner’s public records request and may have a more far-reaching legal effect than might
have been intended. Likewise, the court will remove the last paragraph of the order starting on
page fourteen (14) where the prior judge determined that Respondent’s defenses were “not
colorable.” The court vacates these findings without prejudice for Petitioner to relitigate those
matters should they be relevant to the relief he seeks in this matter.
The court will also vacate the prior Order of Civil Contempt finding Respondent in indirect
civil contempt and imposing a daily fine. Respondent shall not be responsible for any and all such
fines accrued to the date of this order. The court also must vacate the Order After In Camera
Inspection determining whether or not certain documents are protected by a trade secret privilege.
Again, these orders are vacated without prejudice to either party to assert all claims or defenses
related to these issues should they arise. Finally, the court will vacate any part of the transcript of
the hearing on the writ of mandamus, or any other proceedings, where the prior judge made an oral
ruling that was confirmed by the vacated written orders.
Accordingly, IT IS ORDERED:
1.

The court vacates portions of the Writ of Mandamus consistent with the above ruling;

2. Trial shall proceed forward on the issues of Respondent’s compliance with Item 5 of
Petitioner’s request, entitlement to attorney’s fees, and any documents Respondent
claims should not be provided because they are a protected trade secret.
3. Respondent shall have twenty (20) days from the date of the hearing in which to file a
responsive pleading, affirmative defenses, and any crossclaims, counter claims, or
third-party claims;
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4. OHPA shall thereafter have twenty (20) days from the receipt of any crossclaim,
counter claim, or third-party claim to file a responsive pleading, affirmative defenses
and any claims it may have.
DONE AND ORDERED in chambers at Yulee, Nassau County, Florida, this 22nd day of
November, 2021.
_______________________________
JAMES H. DANIEL, Circuit Judge
Copies to:
Parties via ePortal
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PATRICK KRECHOWSKI
t: (904) 348-6877
f: (866) 226-1996
e: pkrechowski@balch.com

November 22, 2021
The Honorable James H. Daniel
Robert M. Foster Justice Center
76347 Veterans Way
Yulee, FL 32097
VIA EMAIL: jprather@coj.net
RE:

Ross v. Nassau Terminals, LLC, et al.; Case No. 2021-CA-164

Dear Judge Daniel:
This letter is submitted on behalf of the Ocean Highway & Port Authority of the Port of Fernandina
(“OHPA”), in response to the letter and associated attachments from Nassau Terminals, LLC (“NT”) to
this Court dated November 19, 2021 (the “Letter”).
During the November 16, 2021 hearing on NT’s Motion for Reconsideration After Disqualification, the
Court pronounced that it intended to vacate the Writ of Mandamus with respect to Request Number 5,
which sought “All documents relating to new or additional revenue streams referred to in Section 6.10
of the Operating Agreement.” At the close of the November 16 hearing, the Court agreed to permit NT
to identify factual findings in the Writ of Mandamus related to Request Number 5 that should also be
vacated so that the parties could retry the remaining issues related to Request Number 5.
At the hearing, counsel for OHPA asked the Court if it intended to allow NT to unilaterally amend by
interlineation the Writ of Mandamus. The Court clearly indicated that was not its intention, and instead
wanted to give NT the opportunity to bring to the Court’s attention findings of fact that were incongruent
with the Court’s intended order to vacate portions of the Writ of Mandamus related to Request 5. The
Court cautioned NT to be judicious in what it identified to the Court.
In response, NT submits five pages of argument asking the Court to vacate portions of pages 1, 2, 3, 4,
5, 6, 10, 11, 12, 13, 14, and 15, of the Writ of Mandamus. The only pages NT does not seek to modify
are pages 7-10, which contain a reproduction of Chapter 119, Florida Statutes. Pursuant to the Court’s
instructions during the hearing, none of these pages should be vacated or otherwise modified.
First, NT argues that the Writ’s mention on page 1 of stipulations made before and during trial by NTs
counsel, and by its principal on the stand, should be vacated because these stipulations were somehow
in violation of NT’s due process rights. Stipulations as to the authenticity and admissibility of documents
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is not a violation of NT’s due process rights. Similarly, it is hard to imagine how stipulating to the
categories of information sought by Ross constitutes a violation of NT’s due process rights. It is unclear
what other stipulations NT now contends violated NT’s right to due process. It is clear, however, that
NT was represented by counsel of its choice at the hearing, and that counsel in consultation with NT
agreed to stipulate to some facts and did not agree to stipulate to others. To allow NT to undo these
stipulations because it did not like the outcome of the trial is improper.
Second, NT argues that references in the Writ on pages 2, 5, 6, 10, 11, and 14 regarding documents the
Court ordered NT to produce after trial should be vacated because “other than request #6 all requested
records have been produced.” NT ignores a key fact - the reason any documents were produced by NT
is because the court ordered NT to produce these documents via the Writ.
This point bears repeating – NT argues the Court should vacate portions of the Writ that instructed NT
to produce documents because NT produced documents in response to that instruction. NT wants to
rewrite history, making it appear that the Court did not have to order NT to produce these documents.
Striking these instructions is improper and contradictory to this Court’s findings at the November 16
hearing. NT’s request to strike these portions of the Writ may also be an attempt to erase the root cause
of why the previous judge ordered an expedited trial – because NT continued to refuse to comply with
Florida’s Public Records Act by refusing to produce the requested documents or by asserting an
applicable statutory exemption.
Third, NT asks the Court to vacate certain “factual findings on the scope of the Operating Agreement,”
including:
1. NT, via the Operating Agreement, agreed to perform necessary Port Functions, including
loading, unloading, transferring, storing, and handling cargo in, out, and through the Port. (Writ
at p. 3; Letter at p. 1);
2. NT is subject to the Public Records Act (Writ at pp. 10-11; Letter at p. 3);
3. The Operating Agreement required NT to comply with Florida Public Record Law (Writ pp. 45; Letter pp. 1-2).
4. NT took the position via letter that it was not subject to the Florida Public Records Law (Writ
pp. 5-6; Letter pp. 2-3); and
5. NT argued at trial that OHPA did not delegate all of OHPA’s functions to NT. (Writ pp. 12-13;
Letter p. 4).
As discussed above, the reason NT responded to Ross’s requests at all is because the Writ ordered NT
to do so. The Writ ordered NT to respond to Ross’s requests because NT is subject to the Florida Public
Records Act as the operator of the Port of Fernandina. The prior judge relied on these facts to support
the Writ. Vacating these findings would be improper.
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Lastly, NT asks the Court to vacate the final paragraph of page 14 of the Writ. The Court ruled at the
November 16 hearing that it intended to vacate that portion of the Writ. NT’s renewed request is
unnecessarily duplicative.1
In conclusion, OHPA understands the Court’s stated intention to vacate those portions of the Writ related
to the aforementioned Request Number 5 and suggests those are the only portions of the Writ that should
be vacated. Respectfully, the Court should not vacate any other portions of the Writ, as NT’s Letter
requests. Should the Court be inclined to entertain any of the requests made in NT’s Letter, OHPA
respectfully suggests that a second hearing be scheduled so that all parties may be heard.
Sincerely,

Patrick Krechowski

1 OHPA disagrees that this portion should be vacated. As discussed at the November 16 hearing, NT’s position
leading up to, and throughout most of the trial was that it was not subject to the Florida Public Records law. NT’s CEO
changed course during his testimony and testified that “any documents that are required to be provided to OHPA under the
operating agreement, there’s really not an issue with.” See Trial Transcript, p. 99:6-17. This, after the Parties and the Court
made monumental efforts to prepare for a trial on the merits. These efforts would have been avoided had NT simply
responded to Ross’s requests.
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INTERLOCAL AGREEMENT
TIIIS interlocal AGREEMENT is entered into this __ day of ________________, 2021 by
and between the CITY OF FERNANDINA BEACH, FLORIDA, a municipal corporation,
hereinafter referred to as "CITY", and the OCEAN HIGHWAY AND PORT
AUTHORITY, an independent special district of the State of Florida, hereinafter referred to
as "OHPA".
WHEREAS, the City and OHPA believe it is in the best interests of the citizens of Fernandina
Beach to prohibit expansion of the Port of Fernandina and Port facilities into the adjacent
Downtown Historic District of the City of Fernandina Beach;
WHEREAS, the City and OHPA believe it is in the best interests of the citizens of Fernandina
Beach to have OHPA limit its powers of eminent domain and agree that OHPA will not
exercise its powers of eminent domain in the city limits of Fernandina Beach;
WHEREAS, the City and OHPA believe it is in the best interests of the citizens of Fernandina
Beach to prohibit the construction and operation of an oil/fuel refinery and/or paper mill
within the Port facilities;
WHEREAS, the City and OHPA believe it is in the best interests of the citizens of Fernandina
Beach and Nassau County to require the Port of Fernandina and Port facilities to develop and
redevelop their properties in compliance with state law and the applicable City or County
Comprehensive Plans in accordance with Sec. 163.3161(5-8), F.S.; and
WHEREAS, the City and OHPA believe it is in the best interests of the citizens of Fernandina
Beach and Nassau County to coordinate and work together regarding economic development
initiatives for the Port of Fernandina including but not limited to, state and federal grant
applications.
NOW, THEREFORE, the CITY and the OHPA agree as follows:
1. The above recitals are incorporated fully herein by this reference.
2. CITY and OHPA understand and agree that OHPA has powers of eminent domain
pursuant to a special act, Laws of Florida Ch. 2005-293. The CITY and OHPA further hereby
specifically agree that OHPA will not use its powers of eminent domain within the city limits
of the City of Fernandina Beach.
3. CITY and OHPA understand and hereby agree that OHPA must comply with the following when
developing, redeveloping or improving Port facilities and Port properties:
(a) Must comply with The Florida Building Code; and
(b) Must comply with The Florida Fire Protection Code; and
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(c) Must comply with The Flood Plain Management Ordinances of the applicable jurisdiction; and
(d) Must comply with the requirements of any applicable State or Federal grants; and
(e) For development of authority-owned properties located in the Downtown Historic District of
the City of Fernandina Beach as of 2021, the authority must comply with the requirements of the
City of Fernandina Beach Historic District requirements delineated in the City of Fernandina Beach
Land Development Code; and
(f) Further expansion of the Port of Fernandina and authority-owned facilities into the Downtown
Historic District of Fernandina Beach is prohibited; and
(g) No development be permitted except in conformity with the applicable Comprehensive Plan,
or elements or portion thereof prepared and adopted in conformity with the Community Planning
Act [See F.S. 163.3161(5-8)].
4. The City and OHPA hereby agree that construction and operation of an oil/fuel refinery
and/or paper mill are prohibited within the Port of Fernandina facilities and property(s) within
the City limits.

4. SEVERABILITY - If any section, clause, or provision of this Agreement is held invalid, the
remainder of this Agreement shall be construed as not having contained said section, clause,
or provision, and shall not be affected by said holding.
5. NO AGENCY - Nothing contained herein shall be construed to constitute either of the
parties, nor any of its agents or employees, as the agent of the other.
6. TERM - This Agreement shall continue in effect until terminated by mutual written
agreement executed by both parties provided, however, that all obligations of CITY in §§ 3-5
and 8, survive termination of this Agreement.
7. AUTHORITY & DRAFTING – Each of the parties represents to the other that the
execution of this Agreement has been duly and properly authorized by the governing bodies
of each of the parties and each has full authority to execute the same through its representative
whose signatures appear below. This Agreement has been negotiated by the parties and jointly
drafted. Ambiguities shall not be construed against any party.
8. INTEGRATION & AMENDMENT – This Agreement contains the entire agreement between
the parties hereto and supersedes any prior written or oral agreements. This Agreement may be altered or
modified only in writing signed by the parties hereto and approved by the governing bodies of both parties.
9. FILING – This Interlocal Agreement shall be filed with the Clerk of the Circuit Court of
Nassau County, Florida, prior to its effective date, in accordance with Florida Statutes §
163.01(11).
OCEAN HIGHWAY AND PORT AUTHORITY
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_____________________________
Danny Fullwood, as its Chairman
APPROVED AS TO FORM AND LEGALITY:
______________________________
Print Name:_____________________
Title: OHPA Attorney
CITY OF FERNANDINA BEACH, FLORIDA
_____________________________
By: Michael A. Lednovich
Title: Mayor
ATTEST:
______________________________
Caroline Best, City Clerk
APPROVED AS TO FORM AND LEGALITY:
______________________________
Tammi E. Bach, City Attorney
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INTERLOCAL AGREEMENT
TIIIS interlocal AGREEMENT is entered into this __ day of ________________, 2021 by
and between the CITY OF FERNANDINA BEACH, FLORIDA, a municipal corporation,
hereinafter referred to as "CITY", and the OCEAN HIGHWAY AND PORT
AUTHORITY, an independent special district of the State of Florida, hereinafter referred to
as "OHPA".
WHEREAS, the CITY and the OHPA have determined it to be in the best interests of the
citizens of Fernandina Beach and Nassau County to coordinate the efforts of the CITY and
the OHPA working with the U.S. Army Corps of Engineers (USACE) by moving the
navigational channel of the Amelia River to the west to accommodate improvements and
growth on the Amelia River waterfront and at the CITY Marina.
NOW, THEREFORE, the CITY and the OHPA agree as follows:
1. OHPA officials will formally support the USACE to relocate the federal navigational
channel 100 feet to the west as authorized by the Water Resources Development Act of 2000.
2. Any damages to OHPA resulting from the relocation of the channel be borne by CITY
immediately upon written notice from OHPA to CITY. Damages include any present or future
consequence of the relocation of the channel or expense associated with it, foreseen or
unforeseen, including but not limited to financial or other expenditures necessary for OHPA
to (i) retain its status as the non-federal sponsor of the waterway, (ii) maintain all navigational
components of the channel , and (iii) comply with any laws, rules and regulations, national,
international, state, or local. Damages are limited to issues or matters proximately caused or
created by the relocation of the channel. The determination of such causation shall be made
by OHPA by majority vote at a public meeting. Upon OHPA’s written notice of damages,
CITY may appeal the determination through the arbitration process at the sole expense of
CITY. Such appeal shall be submitted to and decided by binding arbitration in Savannah, Georgia
before three arbitrators and administered by the Maritime Arbitration Association of the United States
in accordance with its Rules, and final judgment on the award rendered by the arbitral tribunal may be
entered in any court having jurisdiction thereof.

3. To the greatest extent permitted by Florida law, CITY agrees to assume liability for and
indemnify, hold harmless, and defend OHPA, its commissioners, officers, employees, agents,
and attorneys of, from, and against all liability and expense, including reasonable attorney's
fees, in connection with any and all claims, demands, damages, actions, causes of action, and
suits in equity of whatever kind or nature arising directly or indirectly out of or in connection
with any action taken regarding the navigational channel in the Amelia River or obligation
assumed as a result of moving the navigational channel. This includes liability for injuries,
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property damage, and financial obligations such as dredging the Amelia River in accordance
with USACE regulations and policies or claims made against OHPA as a result of the
movement. CITY liability hereunder shall include all attorney's fees and costs incurred by the
OHPA in the enforcement of this indemnification and defense provision. Nothing contained
in the foregoing indemnification shall be construed to be a waiver of any immunity or
limitation of liability the CITY or OPHA may have to non-parties to this agreement under the
doctrine of sovereign immunity or Section 768.28, Florida Statutes.
4. SEVERABILITY - If any section, clause, or provision of this Agreement is held invalid,
the remainder of this Agreement shall be construed as not having contained said section,
clause, or provision, and shall not be affected by said holding.
5. NO AGENCY - Nothing contained herein shall be construed to constitute either of the
parties, nor any of its agents or employees, as the agent of the other.
6. TERM - This Agreement shall continue in effect until terminated by mutual written
agreement executed by both parties provided, however, that all obligations of CITY in §§ 2-3,
survive termination of this Agreement.
7. AUTHORITY & DRAFTING – Each of the parties represents to the other that the
execution of this Agreement has been duly and properly authorized by the governing bodies
of each of the parties and each has full authority to execute the same through its representative
whose signatures appear below. This Agreement has been negotiated by the parties and jointly
drafted. Ambiguities shall not be construed against any party.
8.
INTEGRATION & AMENDMENT – This Agreement contains the entire agreement
between the parties hereto and supersedes any prior written or oral agreements. This Agreement may
be altered or modified only in writing signed by the parties hereto and approved by the governing
bodies of both parties.

9. FILING – This Interlocal Agreement shall be filed with the Clerk of the Circuit Court of
Nassau County, Florida, prior to its effective date, in accordance with Florida Statutes §
163.01(11).
OCEAN HIGHWAY AND PORT AUTHORITY
_____________________________
Danny Fullwood, as its Chairman
APPROVED AS TO FORM AND LEGALITY:
_____________________________________
By: _____________________
2
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Title: Port Attorney

CITY OF FERNANDINA BEACH, FLORIDA
_____________________________
By:
Title: Mayor
APPROVED AS TO FORM AND LEGALITY:
______________________________
Tammi E. Bach, City Attorney
ATTEST:

______________________________
Caroline Best, City Clerk
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***OHPA will meet on the second and fourth Wednesday of each month at the BOCC, unless otherwise note
2022
January
February
March
April
May
June
July
August
September
October
November
December

12
9
9
13
11
8
13
10
14
12
9
7

26
23
23
27
25
22
27
24
28
26
23
21

